HB 1655-1— Filed 02/27/2003, 11:49

Adopted Rejected

COMMITTEE REPORT

YES: 10
NO: 2

MR. SPEAKER:

Your Committee on Financial Institutions , to which was referred House Bill

1655 , hashad the same under consideration and begs |eave to report the same back to the

House with the recommendation that said bill be amended as follows:

Page 1, between the enacting clause and line 1, begin a new
paragraph and insert:

"SECTION 1. IC 23-2-5-3, AS AMENDED BY P.L.115-2001,
SECTION 1, ISAMENDED TOREAD ASFOLLOWS[EFFECTIVE
JULY 1, 2003]: Sec. 3. (a) As used in this chapter, "certificate of
registration” means a certificate issued by the commissioner
authorizing an individual to engage in origination activities on behalf
of alicensee.

(b) Asused in this chapter, "creditor" means a person:

(1) that loans funds of the person in connection with aloan; and
(2) towhomtheloanisinitially payable on the face of the note or
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contract evidencing the loan.
(c) Asused in this chapter, "license" means alicenseissued by the
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commissioner authorizing a person to engage in the loan brokerage
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1 business.
2 (d) Asused inthis chapter, "licensee" means aperson that isissued
3 alicense under this chapter.
4 (e) Asused in thischapter, "loan broker" means any person who, in
5 return for any consideration from any person, promises to procure a
6 loan for any person or assist any person in procuring aloan from any
7 third party, or who promisesto consider whether or not to make aloan
8 to any person. "Loan broker" does not include:
9 (2) any bank, savings bank, trust company, savings association,
10 credit union, or any other financial institution that is:
11 (A) regulated by any agency of the United States or any state;
12 and
13 (B) regularly actively engaged in the business of making
14 consumer loans that are not secured by real estate or taking
15 assignment of consumer sal escontractsthat are not secured by
16 real estate;
17 (2) any person authorized to sell and service loans for the
18 Indiana housing finance authority, the Federal National
19 Mortgage Association, or the Federa Home Loan Mortgage
20 Corporation, issue securitiesbacked by the Government National
21 Mortgage Association, make loans insured by the United States
22 Department of Housing and Urban Development, act as a
23 supervised lender or nonsupervised automatic lender of the
24 United States Department of Veterans Affairs, or act as a
25 correspondent of loans insured by the United States Department
26 of Housing and Urban Development;
27 (3) any insurance company; of
28 (4) any person arranging financing for the sale of the person's
29 product; or
30 (5) any community development corporation (as defined in
31 IC 4-4-28-2).
32 (f) As used in this chapter, "loan brokerage business' means a
33 person acting as aloan broker.
34 (9 As used in this chapter, "origination activities' means
35 establishing the terms or conditions of a loan with a borrower or
36 prospective borrower.
37 (h) As used in this chapter, "person” means an individual, a
38 partnership, atrust, acorporation, alimited liability company, alimited
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liability partnership, asole proprietorship, ajoint venture, ajoint stock
company, or another group or entity, however organized.

(i) Asused in this chapter, "registrant” means an individual whois
registered to engage in origination activities under this chapter.

(i) As used in this chapter, "ultimate equitable owner" means a
person who, directly or indirectly, owns or controls any ownership
interest in aperson, regardless of whether the person owns or controls
the ownership interest through one (1) or more other personsor one (1)
or more proxies, powers of attorney, or variances.

SECTION 2. IC 23-2-5-5, AS AMENDED BY P.L.115-2001,
SECTION 2, ISAMENDED TO READ ASFOLLOWS[EFFECTIVE
JULY 1, 2003]: Sec. 5. (a) An application for license or renewal of a
license must contain:

(1) consent to service of process under subsection (e);

(2) evidence of the bond required in subsection (b);

(3) an application fee of two three hundred dollars {$206):
($300);

(4) an affidavit affirming that none of the applicant's ultimate
equitable owners, directors, managers, or officers have been
convicted, in any jurisdiction, of an offense involving fraud or
deception that is punishable by at least one (1) year of
imprisonment, unless waived by the commissioner under
subsection (f);

(5) evidence that the applicant, if the applicant is an individual,
has compl eted the educati on requirementsunder section 21 of this
chapter;

(6) aregistration form setting forth the name, home address, home
telephone number, and Social Security number of each employee
or prospective employee of the applicant who is or who will be
engaged in origination activities; and

(7) evidencethat thelicense applicant's proposed registrants have
completed the education requirements of section 21 of this
chapter.

(b) A licensee must maintain a bond satisfactory to the
commissioner in the amount of fifty one hundred thousand dollars
{$50,660); ($100,000), which shall be in favor of the state and shall
secure payment of damages to any person aggrieved by any violation
of this chapter by the licensee.
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1 (c) Thecommissioner shall issuealicenseto an applicant that meets
2 the licensure regquirements of this chapter. Whenever the registration
3 provisions of this chapter have been complied with, the commissioner
4 shall issue a certificate of registration authorizing the registrant to
5 engage in origination activities.
6 (d) Licenses issued by the commissioner before January 1, 2001,
7 shall bevalid, and renewal of such licenses shall not be required until
8 January 1, 2001. Individuals engaging in origination activities for a
9 licensee before January 1, 2001, shall not be required to apply for and
10 receive a certificate of registration until January 1, 2001. Except as
11 otherwise provided in this subsection, licenses and certificates of
12 registration issued by the commissioner arevalid until January 1 of the
13 second year after issuance. The education requirements of section 21
14 of this chapter shall first apply to applicantsfor issuance or renewal of
15 licenses or registrations effective as of January 1, 2001.
16 (e) Every applicant for licensure or for renewal of alicenseshall file
17 with the commissioner, in such form as the commissioner by rule or
18 order prescribes, an irrevocable consent appointing the secretary of
19 stateto bethe applicant'sagent to receive service of any lawful process
20 in any noncriminal suit, action, or proceeding against the applicant
21 arising fromtheviolation of any provision of thischapter. Serviceshall
22 be made in accordance with the Indiana Rules of Trial Procedure.
23 (f) Upon good cause shown, the commissioner may waive the
24 requirements of subsection (a)(4) for one (1) or more of an applicant's
25 ultimate equitable owners, directors, managers, or officers.
26 (g) Whenever aninitial or renewal application for licenseis denied
27 or withdrawn, the commissioner shall retain the initial or renewal
28 application fee paid.
29 SECTION 3. IC 23-2-5-19, AS AMENDED BY P.L.230-1999,
30 SECTION 11,ISAMENDED TOREAD ASFOLLOWS[EFFECTIVE
31 JULY 1,2003]: Sec. 19. (a) Thefollowing personsare exempt fromthe
32 regquirements of sections 4, 5, 6, 9, 10, 17, and 18 of this chapter:
33 (1) Any attorney while engaging in the practice of law.
34 (2) Any certified public accountant, public accountant, or
35 accountant practitioner holding a certificate or registered under
36 IC 25-2.1 while performing the practice of accountancy (as
37 defined by I1C 25-2.1-1-10).
38 (3) Any person licensed as a real estate broker or salesperson
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under |C 25-34.1 to the extent that the person is rendering loan
related servicesin the ordinary course of atransactioninwhich a
license as areal estate broker or salesperson is required.
(4) Any broker-dealer, agent, or investment advisor registered
under IC 23-2-1.
(5) Any person that:

(A) procures;

(B) promisesto procure; or

(C) assistsin procuring;
aloan that is not subject to the Truth in Lending Act (15 U.S.C.
1601 through 1667¢€).
(6) Any community development cor poration (as defined in
IC 4-4-28-2).
(7) The Indiana housing finance authority.
(8) Any person who isacreditor, or proposed to be acreditor, for
any loan.

(b) Asused in thischapter, "bonafidethird party fee" includes fees
for the following:

(2) Credit reports, investigations, and appraisals performed by a
person who holdsalicense or certificate asareal estate appraiser
under IC 25-34.1-8.

(2) If theloan isto be secured by real property, title examinations,
an abstract of title, title insurance, a property survey, and similar
purposes.

(3) The services provided by aloan broker in procuring possible
business for a lending institution if the fees are paid by the
lending institution.

(c) As used in this section, "successful procurement of a loan"
means that a binding commitment from a creditor to advance money
has been received and accepted by the borrower.

(d) Theburden of proof of any exemption or classification provided
in this chapter is on the party claiming the exemption or classification.

SECTION 4. IC 24-4.6-5 1S ADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2003]:

Chapter 5. Indiana Fair Lending and Home L oan Protection
Act

Sec. 1. Asused in this chapter, "benchmark rate" means the
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inter est rateestablished under Section 152 of theHomeOwner ship
and Equity Protection Act of 1994 (15 U.S.C. 1602 (aa)) and the
regulations adopted under that act by the Federal Reserve Board,
including 12 CFR 226.32, and the Official Staff Commentary tothe
regulations as each is amended.

Sec. 2. As used in this chapter, "bona fide discount points'
means loan discount pointsthat are:

(1) knowingly paid by the borrower;

(2) paid for the express purpose of lowering the benchmark
rate;

(3) infact reducingtheinterest rate or time-pricedifferential
applicable to the loan from an interest rate that does not
exceed the benchmark rate; and

(4) recouped within the first four (4) years of the scheduled
loan payments, if the reduction in the interest rate that is
achieved by the payment of the loan discount points reduces
the interest charged on the scheduled payments so that the
borrower'sdollar amount of savingsin interest over thefirst
four (4) yearsisequal toor greater than thedollar amount of
loan discount points paid by the borrower.

Sec. 3. As used in this chapter, "borrower” means a person
obligated to repay a homeloan, including a coborrower, cosigner,
or guarantor.

Sec. 4. (a) As used in this chapter, " creditor" means a person
25 who:

(1) regularly extends consumer credit that is subject to a
finance charge or is payable by written agreement in more
than four (4) installments; and
(2) isa person to whom the debt arising from the home loan
transaction isinitially payable.

(b) Theterm also means:

(2) any per son brokering a home loan, including any person
who:
(A) directly or indirectly solicits, processes, places, or
negotiates home loansfor others;
(B) offersto solicit, process, place, or negotiate homeloans
for others; or
(C) closes home loans that may be in the person's own
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1 name with funds provided by others and that are
2 thereafter assigned to the person providing funding for
3 such loans.
4 (c) Theterm does not include:
5 (1) aservicer;
6 (2) any state or local housing finance authority;
7 (3) any other state or local governmental or quasi
8 governmental entity; or
9 (4) an attorney providing legal servicesin association withthe
10 closing of a home loan.
11 Sec. 5. Asused in this chapter, " high cost homeloan" meansa
12 home loan whose interest rate or points and fees exceed the
13 benchmark rate.
14 Sec. 6. Asused in thischapter, " homeloan" meansaloan, other
15 than areverse mortgagetransaction, wheretheloan is secured by
16 a
17 (1) mortgage or deed of trust on real estatein Indiana upon
18 which thereislocated or thereisto belocated a structure or
19 structuresdesigned primarily for occupancy of one(1) tofour
20 (4) familiesand that isor will be occupied by a borrower as
21 the borrower's principal dwelling; or
22 (2) security inter est on amanufactured homethat isor will be
23 occupied by aborrower astheborrower'sprincipal dwelling.
24 Sec. 7. (a) Asused in thischapter, " manufactured home" means
25 a structuretransportablein one (1) or more sections:
26 (1) that:
27 (A) isgreater than or equal to eight (8) body feet in width;
28 or
29 (B) is greater than or equal to forty (40) body feet in
30 length;
31 (2) built on a permanent chassis; and
32 (3) designed to be used as a dwelling:
33 (A) with a permanent foundation when erected on land
34 secured in conjunction with the real property where the
35 manufactured homeislocated;
36 (B) connected to therequired utilities; and
37 (C) containing the required plumbing, heating, air
38 conditioning, and electrical systems.
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(b) Theterm includes any structure:
(1) that meets all requirements of subsection (a) except
subsection (a)(1)(A) or (a)(1)(B); and
(2) with respect to which the manufacturer:
(A) voluntarily filesa certification required by the United
States Department of Housing and Urban Development;
and
(B) complies with the standards established under the
National M anufactured Housing Construction and Safety
Standards Act (42 U.S.C. 5401 et seq.).
(c) Theterm does not include:
(2) rental property;
(2) second homes; or
(3) manufactured homes when not secured in conjunction
with the real property on which the manufactured home is
located.
Sec. 8. Asused in this chapter, " points and fees® means any of

the following:

(1) An amount payable under a point, discount, or other
system or additional charges.
(2) A serviceor carrying charge.
(3) A loan fee, finder'sfee, or similar charge.
(4) A feefor an investigation report.
(5) Items exempted from computation of points and feesin
extensions of credit secured by an interest in real property.
However, the following items, when charged in connection
with any extension of credit secured by an interest in real
property, may not be included in the computation of the
finance chargewith respect tothat transaction, provided that
the creditor doesnot receivedirect or indirect compensation
in connection with the chargeand the chargeisnot paid toan
affiliate of the creditor:

(A) Feesor premiumsfor titleexamination, titleinsurance,

or similar purposes.

(B) Feesfor preparation of loan related documents.

(C) Escrowsfor future payments of taxes and insurance.

(D) Feesfor notarizing deeds and other documents.

(E) Appraisal fees, including fees related to any pest
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1 infestation or flood hazard inspections conducted before
2 closing.
3 (F) Credit reports.
4 (6) All compensation paid directly or indirectly toamortgage
5 broker, including a broker that originates a loan in its own
6 namein atable funded transaction.
7 (7) Thecost of all premiumsfinanced by thecreditor, directly
8 or indirectly, for:
9 (A) credit life;
10 (B) credit disability;
11 (C) credit unemployment;
12 (D) credit property insurance;
13 (E) other life or health insurance; or
14 (F) any payments financed by the creditor directly or
15 indirectly for any debt cancellation or suspension
16 agreement or contract. However, insurance premiums
17 calculated and paid on a monthly basisarenot consider ed
18 financed by the creditor.
19 Sec. 9. Asused in this chapter, "rate” meanstheinterest rate
20 char ged onthehomeloan, based on an annual simpleinterest yield.
21 Sec. 10. Asused in this chapter, " total loan amount” means:
22 (1) theprincipal of theloan minusthepointsand feesthat are
23 included in the principal amount of the loan; or
24 (2) thetotal line of credit allowed under thehomeloan for an
25 open end loan.
26 Sec. 11. Asused in this chapter, "trigger rate" means.
27 (1) for fixed rateloansin which theinterest ratewill not vary
28 during theterm of theloan, therate as of the date of closing;
29 (2) for loans in which the interest varies according to an
30 index, the sum of theindex rate as of the date of loan closing
31 plus the maximum margin permitted at any time under the
32 loan agreement; or
33 (3) for all other loansin which therate may vary at any time
34 during the term of the loan, the maximum rate that may be
35 charged during theterm of the loan.
36 Sec. 12. A creditor making a home loan may not finance,
37 directly or indirectly, any:
38 (2) credit lifeinsurance;

AM165502/DI 108+
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1 (2) credit disability insurance;

2 (3) credit unemployment insurance;

3 (4) credit property insurance;

4 (5) other life or health insurance; or

5 (6) payments directly or indirectly for any cancellation

6 suspension agreement or contract.

7 However, insurance premiums, debt cancellation fees, or

8 suspension fees calculated and paid on amonthly basismay not be

9 consider ed financed by the creditor for purposes of this chapter.
10 Sec. 13. When within thefir st three (3) year sof ahigh cost home
11 loan arefinancing occurs, acurrent creditor of that high cost home
12 loan may only char ge points and fees on the amount that exceeds
13 the principal and interest paid to closetheoriginal loan.
14 Sec. 14. A creditor may not recommend or encour age default on
15 an existing loan or other debt before and in connection with the
16 closing or planned closing of ahomeloan that refinancesall or any
17 part of the existing loan or debt.
18 Sec. 15. A creditor may not charge a late payment fee except
19 according to the following rules:
20 (1) Thelate payment fee may not exceed four per cent (4% ) of
21 the amount of the payment past due.
22 (2) Thelate payment fee may be assessed only for a payment
23 past duefor at least fifteen (15) days.
24 (3) Thelate payment fee may not be charged more than one
25 (1) time with respect to a single late payment. If a late
26 payment chargeisdeducted from apayment madeon theloan
27 and the deduction causes a subsequent default on a
28 subsequent payment, a late payment charge may not be
29 imposed for the default. If a late payment charge has been
30 imposed one (1) time with respect to a particular late
31 payment, alate payment fee may not beimposed with respect
32 to any future payment that would have been timely and
33 sufficient, but for the previous default.
34 (4) A late payment fee may not be char ged unlessthecreditor
35 notifiestheborrower within forty-five (45) daysfollowingthe
36 date the payment was due that a late payment charge has
37 been imposed for a particular late payment. A late payment
38 charge may not be collected from any borrower if the
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1 borrower informs the creditor that nonpayment of an
2 installment isin disputeand presentspr oof of payment within
3 forty-five (45) daysafter receipt of thecreditor'snotice of the
4 late charge.
5 (5) A creditor shall treat each payment asposted on the same
6 dateasit wasreceived by the creditor, servicer, or creditor's
7 agent, or at the address provided to the borrower by the
8 creditor, servicer, or the creditor's agent for making
9 payments.
10 Sec. 16. A home loan may not contain a provision that permits
11 the creditor, in its sole discretion, to acceler ate the indebtedness.
12 Thissection doesnot prohibit acceleration of theloan in good faith
13 duetotheborrower'sfailureto abide by the material termsof the
14 loan.
15 Sec. 17. A creditor may not charge a fee for informing or
16 transmitting to a per son the balance dueto pay off ahomeloan or
17 to provide arelease upon prepayment. A creditor must provide a
18 payoff balance not later than seven (7) business days after the
19 request isreceived by the creditor.
20 Sec. 18. (a) Thefollowing additional limitationsand prohibited
21 practices apply to a high cost home loan:
22 (1) Prepayment fees or penalties may not be included in the
23 loan documentsfor a high cost homeloan or charged to the
24 borrower if the fees or penalties exceed in total two percent
25 (2%) of theloan amount prepaid duringthefir st twenty-four
26 (24) months after the loan closing.
27 (2) A prepayment penalty may not be contracted for after the
28 second year following theloan closing.
29 (3) A creditor may not include a prepayment penalty feein a
30 high cost home loan unless the creditor offersthe borrower
31 the option of choosing a loan product without a prepayment
32 fee. Thetermsof thisoffer shall be madein writing and shall
33 be initialed by the borrower. The document containing the
34 offer must be clearly labeled in large bold type and must
35 include the following disclosure:
36 "LOAN PRODUCT CHOICE
37 | was provided with an offer to accept a product both with
38 and without aprepayment penalty provision. | havechosen
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1 to accept the product with a prepayment penalty.” .
2 (b) A high cost homeloan may not contain a scheduled payment
3 that ismorethan twiceaslargeasthe average of earlier scheduled
4 payments, unlessthe payment scheduleisadjusted to the seasonal
5 or irregular income of the borrower.
6 (c) A high cost homeloan may not include payment ter msunder
7 which the outstanding principal balance will increase at any time
8 over the cour se of theloan becausetheregular periodic payments
9 do not cover the full amount of interest due.
10 (d) A high cost home loan may not contain a provision that
11 increasestheinterest rate after default. However, this subsection
12 does not apply to interest rate changes in a variable rate loan
13 otherwise consistent with the provisions of the loan documentsif
14 the change in the interest rate is not triggered by the event of
15 default or the acceleration of theindebtedness.
16 (e) A high cost home loan may not include terms under which
17 mor e than two (2) periodic paymentsrequired under theloan are
18 consolidated and paid in advancefrom theloan proceedsprovided
19 to the borrower.
20 (f) Without regard towhether aborrower isactingindividually
21 or on behalf of otherssimilarly situated, any provision of a home
22 loan agreement that:
23 (1) allowsapartytorequireaborrower toassert any claim or
24 defensein aforum that is:
25 (A) less convenient;
26 (B) more costly; or
27 (C) moredilatory;
28 for the resolution of the dispute than a judicial forum
29 established in this state where the borrower may otherwise
30 bring a claim or defense; or
31 (2) limitsin any way any claim or defense the borrower may
32 have;
33 isunconscionable and void.
34 (g) A creditor may not make a high cost homeloan without first
35 providing the borrower information to facilitate contact with a
36 nonpr ofit counselor approved by the United States Department of
37 Housing and Urban Development or the I ndiana housing finance
38 authority established by IC 5-20-1-3 and copies of all
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1 documentation required from the creditor at the time of closing
2 under theFederal Truth InLendingAct. Thisinfor mation must be
3 delivered by certified mail at least seventy-two (72) hours before
4 the closing.
5 (h) A creditor may not make a high cost home loan without
6 regard to repayment ability. If a creditor presents evidence that
7 the creditor followed commercially reasonable practices in
8 determining the debt to income ratio, there is a rebuttable
9 presumption that the creditor made the loan with due regard to
10 repayment ability. The lender shall benefit from the rebuttable
11 presumption that the borrower's statement of incomeistrue and
12 complete.
13 (i) A creditor may not pay a contractor under a home
14 impr ovement contract from the proceeds of a high cost home loan
15 unless:
16 (1) the creditor is presented with a signed and dated
17 completion certificate showing that the home improvements
18 have been completed; and
19 (2) theinstrument ispayableto the borrower or jointly tothe
20 borrower and the contractor or, at the election of the
21 borrower, through athird party escrow agent under awritten
22 agreement signed by the borrower, the creditor, and the
23 contractor before the disbur sement.
24 (i) A creditor may not charge a borrower any fees or other
25 char gesto modify, renew, extend, or amend a high cost homeloan
26 or to defer any payment due under the terms of a high cost home
27 loan.
28 (k) A creditor making a high cost home loan that hastheright
29 to foreclose must use the judicial foreclosure procedures of the
30 statewheretheproperty securingtheloanislocated. Theborrower
31 has the right to assert in the proceeding the nonexistence of a
32 default and any other claim or defense to acceleration and
33 foreclosure, includingany claim or defense based on any violations
34 of this chapter, though no claim or defense is considered a
35 compulsory counterclaim.
36 (1) A creditor may not engagein apracticeor havea policy that
37 encour ages making a high cost home loan on the basis of race,
38 ethnicity, gender, or age.
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1 Sec. 19. If acreditor assertsthat groundsfor acceleration exist
2 and requiresthepayment in full of all sumssecur ed by the security
3 instrument, the borrower or anyone authorized to act on the
4 borrower's behalf at any time before the title is transferred by
5 meansof for eclosur e, by judicial proceedingand sale, or otherwise,
6 may cur ethe default and reinstate the home loan by tendering the
7 amount or performance as specified in the security instrument. If
8 theborrower curesthedefault, theborrower must bereinstated to
9 the same position as if the default had not occurred, and any
10 acceleration of any obligation under the security instrument or
11 note arising from the default isnullified as of the date of the cure.
12 Sec. 20. (a) Beforean action isfiled to foreclose upon the home
13 or beforeother action istaken to seizeor transfer owner ship of the
14 home, anotice of theright to curethe default in ahomeloan must
15 be delivered to the borrower, informing the borrower of the
16 following:
17 (1) The nature of default claimed on the home loan and the
18 borrower's right to cure the default by paying the sum of
19 money required to cure the default. However, a creditor or
20 servicer may not refuse to accept any partial payment made
21 or tendered inresponsetothenotice. I f theamount necessary
22 to cure the default will change during the thirty (30) day
23 period after the effective date of the notice due to the
24 application of adaily interest rate or the addition of late fees
25 as allowed by this chapter, the notice must give sufficient
26 infor mation toenabletheborrower tocalculatetheamount at
27 any point during the thirty (30) day period.
28 (2) The date by which the borrower must curethe default to
29 avoid acceler ation and initiation of for eclosur eor other action
30 to seize the home. The date may not be less than thirty (30)
31 daysafter the datethe notice is effective. The name, addr ess,
32 and telephone number of a person to whom the payment or
33 tender must be made must also be disclosed.
34 (3) That if theborrower doesnot curethe default by thedate
35 specified, the creditor may take steps to terminate the
36 borrower's ownership in the property by requiring payment
37 in full of the home loan and commencing a foreclosure
38 proceeding or other action to seizethe home.
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1 (4) The name and address of the creditor and the telephone

2 number of a representative of the creditor whom the

3 borrower may contact if the borrower disagreeswith:

4 (A) thecreditor'sassertion that a default has occurred; or

5 (B) the correctness of the creditor's calculation of the

6 amount required to curethe default.

7 (b) To cureadefault under thissection, aborrower may not be

8 required to pay a charge, fee, or penalty attributable to the

9 exercise of the right to cure a default, as provided for in this
10 section, other than thefeesspecifically allowed by thissection. The
11 borrower isnot liable for:
12 (1) attorney'sfeesrelating to the borrower's default that are
13 incurred by the lender before or during the thirty (30) day
14 period described in subsection (a)(2); or
15 (2) afeeexceeding onehundr ed dollar s($100) that isincurred
16 by thelender after theexpiration of thethirty (30) day period
17 but beforethelender filesa foreclosure action or takes other
18 action to seize or transfer owner ship of the home.
19 After thelender filesaforeclosure action or takes other action to
20 seizeor transfer owner ship of thehome, theborrower isliableonly
21 for attor ney'sfeesthat arereasonableand actually incurred by the
22 lender, based on areasonablehourly rateand ar easonablenumber
23 of hours.
24 (c) If a default is cured before the initiation of an action to
25 forecloseor toseizetheresidence, thecreditor may not institutethe
26 foreclosureproceeding or other action for that default. | f adefault
27 iscured after theinitiation of any action to foreclose, the creditor
28 shall take the steps necessary to terminate the foreclosure
29 proceeding or other action. A creditor making a home loan who
30 has the legal right to foreclose must use the judicial foreclosure
31 procedures of the state where the property securing the loan is
32 located. The borrower may assert in a judicial foreclosure
33 proceeding or other action the nonexistence of a default and any
34 other claim or defenseto acceleration and for eclosur e, including a
35 claim or defense based on violations of this chapter. However, a
36 clam or defense may not be considered a compulsory
37 counterclaim.
38 Sec. 21. If the creditor or an assignee establishes by a
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1 preponderance of evidence that a violation of this chapter is
2 unintentional or the result of a bona fide error of law or fact
3 notwithstanding the maintenance of procedures reasonably
4 adapted to avoid any such violation or error, the validity of the
5 transactionisnot affected, and noliability isimposed under section
6 22 except for therefusal to make a refund.
7 Sec. 22. (a) A person who knowingly or intentionally violates
8 thisarticle commits:
9 (1) aClass A misdemeanor; and
10 (2) a deceptive act that is actionable by the attorney general
11 under IC 24-5-0.5 and is subject to the penalties listed in
12 IC 24-5-0.5.
13 (b) A person who violatesthis chapter isliableto the borrower
14 for thefollowing:
15 (1) Actual damages, including consequential and incidental
16 damages. The borrower is not required to demonstrate
17 reliancein order to receive actual damages.
18 (2) Statutory damages equal to thefinance chargesagreed to
19 in the home loan agreement, plus ten percent (10%) of the
20 amount financed.
21 (3) Punitive damages, if the violation was malicious or
22 reckless.
23 (4) Costs and reasonable attor ney's fees.
24 (c) A borrower may be granted injunctive, declaratory, and
25 other equitable relief as the court determines appropriate in an
26 action to enfor ce compliance with this chapter.
27 (d) Theknowingor intentional violation of thischapter or arule
28 adopted under theauthority of thischapter render sthehomeloan
29 agreement void, and thecreditor hasnoright to collect, receive, or
30 retain any principal, interest, or other chargeswith respect to the
31 loan. The borrower may recover any payments made under the
32 agreement.
33 (e) Theremediesprovided in thissection arecumulativebut are
34 not intended to be the exclusiveremedies availableto a consumer.
35 A consumer isnot required toexhaust any administrativeremedies
36 under thischapter or under any other applicable law.
37 (f) A creditor or assigneein a homeloan who in good faith fails
38 to comply with thischapter may not beconsider ed to haveviolated
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this chapter if the creditor makes full restitution for the error
within sixty (60) days from the discovery of theerror.

(g9) The brokering of a home loan:

(1) by a home loan broker asdescribed in section 4(b) of this

chapter; and

(2) that violates any provision of this chapter;
constitutes a violation of that provision and of this chapter.

Sec. 23. Therights conferred by thischapter arein addition to
rightsgranted under any other law.

Sec. 24. (a) The attorney general shall enforce this chapter for
any violation occurring within five (5) years after the occurrence
of the violations.

(b) Asused in thischapter, " unit" referstothemortgagefraud
unit established by this section.

(c) The mortgage fraud unit is established in the office of the
attorney general.

(d) The attorney general shall hire qualified individualsto
implement the responsibilities of the unit, subject to the budget
agency's approval.

(e) The unit shall do the following:

(1) Investigate allegations of fraud in connection with
mortgage lending.

(2) Institute appropriate administrative and civil actions to
redressfraud in connection with mortgage lending.

(3) Cooperate with federal, state, and local law enfor cement
agencies in the investigation of fraud in connection with
mortgage lending.

(4) Cooperatewith appropriate federal and state agenciesin
the prosecution of criminal violations involving fraud in
connection with mortgage lending.

(f) Theunit shall cooperatewith thefollowingtoimplement this
chapter:

(1) The Indiana professional licensing agency and the
appropriatelicensing boar dswith respect to per sonslicensed
under I1C 25.

(2) Thedepartment of financial institutions.

(3) The department of insurance with respect to the sale of
insurance in connection with mortgage lending.

AM165502/DI 108+
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1 (4) The securities division of the office of the secretary of
2 state.
3 (5) The supreme court disciplinary commission with respect
4 to attorney misconduct.
5 Sec. 25. The attorney general may file complaints with any of
6 theagencieslisted in section 24(f) of thischapter toimplement this
7 chapter.
8 Sec. 26. Theestablishment of theunit and itspower sdo not limit
9 the jurisdiction of any agency described in section 24(f) of this
10 chapter.
11 Sec. 27. (a) Theattor ney general and an investigator of theunit
12 may do any of the following when investigating alleged fraud in
13 connection with mortgage lending:
14 (2) I'ssueand serve a subpoena for the production of records,
15 includingrecordsstoredin electronicdataprocessing systems,
16 for inspection by the attorney general or theinvestigator.
17 (2) I'ssue and serve a subpoena for the appearance of any
18 person before the department to provide testimony under
19 oath.
20 (3) Apply to a court with jurisdiction to enfor ce a subpoena
21 described in subdivision (1) or (2).
22 (b) The attorney general shall make recommendations to the
23 general assembly for appropriate legislation to address fraud in
24 connection with mortgage lending.
25 (c) The unit shall maintain an education program to inform
26 consumer sof mortgageloansof fraud in connection with mortgage
27 lending. Theunit shall cooperatewith theagencieslisted in section
28 24(f) of this chapter to develop and implement the education
29 program required by this subsection.
30 Sec. 28. (a) The fees assessed by the county recorder to record
31 amortgageisincreased by three dollars ($3) per mortgage filing.
32 The county recorder shall retain fifty cents ($0.50) of the fee
33 increase. Onedollar and fifty cents ($1.50) shall be credited to the
34 Indianahousingfinanceauthority established under 1 C 5-20-1-3to
35 identify, promote, and fund mortgage literacy training and
36 programs throughout the state. One dollar ($1) from the fee
37 increaseiscredited to the mortgage fraud unit.
38 (b) An allocation of seventy-five thousand dollars ($75,000)
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1 consisting of theincreased feesunder thischapter shall bemadeto
2 the legidative council before any feerevenue shall be allocated to
3 the mortgage fraud unit of the attorney general's office or the
4 Indiana housing finance authority. The seventy-five thousand
5 dollar ($75,000) allocation shall used to contract an independent
6 organization to conduct a study of predatory lending and the
7 causes of the high rate of foreclosurein Indiana during 2001 and
8 2002.

9 (c) Theresults of the study shall be reported in writing to the
10 legislative council not later than December 31, 2004. Thereportis
11 a public record. This subsection expires January 1, 2005.

12 (d) The legidative council may establish an interim study
13 committee to investigate predatory lending and the high rate of
14 foreclosurein Indiana.

15 Sec. 29. The fee assessed under I1C 23-2-5 by the for the
16 registration of loan brokers and originators isincreased by one
17 hundred dollars ($100) for renewal of a registration and by one
18 hundred dollars($100) for aninitial registration and iscredited to
19 theloan broker regulation account established by |1 C 23-2-5-7.
20 Sec. 30. A servicer of a covered loan shall report at least
21 monthly both the favorable and unfavorable payment history
22 information of the borrower on payments due to the lender on a
23 cover ed loan to a nationally recognized consumer credit reporting
24 agency. Thissubsection does not prevent a servicer from agreeing
25 with the borrower not to report specified payment history
26 information in the event of a resolved or unresolved dispute with
27 an borrower and does not apply to covered loans held or serviced
28 by alender for lessthan ninety (90) days.".

29 Page 4, after line 16, begin a new paragraph and insert:

30 "SECTION 5. [EFFECTIVE UPON PASSAGE] Thisact does not
31 affect:

32 (1) rightsor liabilities accr ued;

33 (2) penaltiesincurred;

34 (3) crimes committed; or

35 (4) proceedings begun;

36 before the effective date of this act. Those rights, liabilities,
37 penalties, crimes, and proceedings continue and shall be imposed
38 and enforced under prior law asif thisact had not been enacted.
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SECTION 6. [EFFECTIVE UPON PASSAGE] The provisions of
thisact are severablein the manner provided by I C 1-1-1-8(b).

SECTION 7. An emergency isdeclared for thisact.".

Renumber all SECTIONS consecutively.

(Referenceisto HB 1698 as introduced.)

A W N P

and when so amended that said bill do pass.

Representative Bardon

AM165502/DI 108+ 2003



